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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

ORDER ADOPTING AMENDMENTS TO
LOCAL RULE 39.1 ALTERNATIVE
DISPUTE RESOLUTION

PURSUANT to Federal Rule of Civil Procedure 83, it is hereby

ORDERED that the attached amendments to Local Rule 39.1 for the Western District of
Washington are adopted by the undersigned and is applicable to all cases and proceedings as of
the date hereof.
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DATED this -+~ dayof ‘= 55 , 2000.
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CR 39.1
ALTERNATIVE DISPUTE
RESOLUTION

Alternative Dispute Resolution Program

(1)  Objective.  This rule constitutes the alternative dispute resolution program
authorized by the court pursuant to the Alternative Dispute Resolution Act of 1998, 28
U.S.C. §§ 651 et seq. Therule encourages and promotes the early and inexpensive resolution
of disputes through one or more alternative dispute resolution procedures, as defined below.
The court finds that the use of alternative dispute resolution procedures promotes timely and

affordable justice while reducing calendar congestion.

Rule Administration.  The alternative dispute resolution program shall be
administered by the clerk of the court, with the cooperation and assistance of the Alternative
Dispute Resolution Committee (the "Alternative Dispute Resolution Committee") of the
Federal Bar Association of the Western District of Washington. The clerk and the
Alternative Dispute Resolution Committee shall compile and revise materials describing
various ADR procedures available hereunder. The clerk shall make such materials available

. . / .
to the parties in civil cases as directed by the court. 1

(3)  Definition.  For purposes of this rule, an alternative dispute resolution
procedure ("ADR procedure") includes any process or procedure, other than an adjudication
by a presiding judge, in which one or more neutral third parties participate to assist in the
resolution of issues in controversy. Such procedures include the procedures available under
sections (c) - (e) of this rule, as well as such other alternative dispute resolution procedures

as the court may approve under section (f) of this rule.



4) A mnsS b Rule  Unl th  ist ordered by the court specifi
case thi rul appli to all civil actions  this court, cludin  adversary proceedings
bankruptey except pris petitions, suits in olvine entitlemen to social security benefits
and wits to reco studen defaults  defi Th conrt may exemp specifi

ases from this rule if to th exten the court finds that of ADR procedures th

acti  wonl ot he ppronnate

C  iderat  of A ernativ Dispute R lution. L1 gantsinall  vil cases
bject to this rul shall const th use of ADR procedures at all appropriate stages in th

lit gation. din th ly stages fth litigation.

Confidential ty  Fxcept otherwise required by 'w  agreed by th litigants,
therw:  provided by this mle all ADR proceedings  der this rule, uding
communications statements. disc osures an representati  made by any party attorney
th  articipan th nf chproceedin  hall inal respects, be confidential.
shall he eported, ed. placed  evi nrce disclosed to any party to the
litiiy on.mad kn toth trial surt iury construed forany urposeas admission
declaration against ferest. N¢ party shall be boun by anythin don orsar  uringsuch

proceedin;, unl ttlement th  greem reached

T Immunities and Pro'ections.  All persons serving neutrals  der this rule
shall be accorded th immunities an protections that the law provides to persons serving

nasi-jndicial capacity
(b) Attorney N¢ trals.

The clerk fth court, thth cooperation an sistance of th Alternative

Dispute Resolution Committee shall estab ish and mamtain ~ gister of oualified attornevs



wh ha  agreed to serv as eutrals  derthi rule The attorneys gistered shall be
appro ed by th court from lists f qualified attorney  at law, hers of the bar
ofthis  urt, 1d he arerecomm dedbyth Alternati  Dispute Reso uti  Commuttee
Th Alternativ Dispute Resolution Committee shall request the county har associations

ithin th geopraphical bo daries of th district to cooperate  th the Committee

btaining w :ll-qualified attorney for th register

T qualify for service as  neutral under this rule. an attorney shall certify that

he or she

Has heen member fth har f; ederal district court for at least seven

years or has had at least seven vears f udicial experic ce:

(B Is member fthe har of th United States District Court for the Western
District f Washington;

Has devnted bstantial portion of his or practice to li gation and

Has met such traini  requirement as the court may direct by general

order

(E Agreeto ccept appointment to serv as neutral on  pro bono basis

when appro priﬁl(’:

If all parties so agree th court may appoint utral who  not listed in the

register



(4 Th Altermati  Dispute Resolution Committee shal assist th conrt
determinin thatth .gister fqualified attorneys is duly maintained an that such attorneys

hay certified that they ecessary trainin and/or experience equired by th rul

N utrals ing under this ru] shall he  bject to disqualification under the
rules f U C 4 oth applicab laws any applicabl standards of profess onal

responsibi ‘ty rule of profess nnal conduct.

Neutrals servin - under this rull hal beel @1 torecei  compensation for
th  ervicesan reimhursement forexpenses incurred, within limits setby th  court, subject
to  gula ons approved by the Judicial Conference of the United itates and/ th

Administrati  Offi ~ f the United tates Conrts  Notwithstanding the foregoing, the

narti  may gree in to provide additi  al compensati  to trals
Mediation
De {gnation and Schedul The court may des gn te any civil for
ediation  der this rule, and may schedu the required steps to maximize the
prospects f 1y cttlement. Th parti may fil tten tipulation for edia nnd

this rule at any tim

Settiement ' nfer Inevery il acti  designated by th court for

ediati underthi rul th attorneys for all arti  to the action, except ominal parti
stakehnlders. shal meet at east once, preferably  person, and engage good faith
attemp to egotiate  settlemen of the action. Unless th court sets  different date, such

conference shal take place  laterthan  day pn  toth mediation conferen



Selectic  of Mediat f, fter ting the parties are unabli to agree upon
tl it,they shall attemp toagree ponthe ecti of sin mediato for ettlemen
urpo  fr  theregister fattorney.  'fthey agree upon tion, they shall fil no

of the electi with the erk fth urt shall sen  copy fthat ati tothe
sclected attorney who will thereupon be th edia  for that ction unl  he

wi liny orunab to ct. fth artie canno gree uponth selec on of medi to
th attorney for th plain ff shall promptly apply to the Hurt for the esignation of
med tor The conrt shal thereupon promptly esignate ediator from th  gister
hall aof th  design to th mediator and to al attorney of record in the

acti  The ediator will erve with ut compensati unl  the arti agree th s

Medic rr P mptl uponth de gna f  ediator th
laintiff shal fer call amon th  ediator and connse for partv to
dise  procedural aspects of th mediati Except to th exten th mediator directs
therw  the fol 'w  proced hall apply:

Copy of Pretrial Order eadings Upon ecti of mediatorth
arti  shall  wi  th  ediator with copy fth Pretrial Or er fon has heen lodged
th cause f Pretria] Ord hasno been ndged, they shall  Hvi th medi to with

copes fth  relevan pleadings

Noti  fT an lace The ediatorshal fix tim pl  for
th media  conference, and all ad ourned sessions that  reasonably con eni forth
parties  shal gr themat east 4day tte no fth initial conferen  In g

ice the mediator may fo  provided by th court.



C) Memoranda. Each party shall provide th mediator with emorandum
presenting in form ts contentions relativ to hoth iability and damages. This
memorandum shal not eed  pages gth Copi of the memorandum shall he
delirered to th  mediator and served upon all ath  parties at least 7 day hefore th
mediati  conference Tn addition, each party shall deliv  to the mediator confidential
tatemen f ts nffer emand: this statement shall ot he served on th other

parties

Attendance and Preparatin  Required. The attorney who is primari
ibl for each party case shall personally attend th mediation conference and any
ad ourned f that conference  Th  attorney for each arty shal come prepared fo

discuss the fol  win  matters in detail good faith:

All iability issues.

All damage

3. The positi~ fhis lient relativ. settlement.

Partis tn Attend In addition to counsel. parties an insurers having
authority to settle, to adjust pre-existing settlemen authority if ecessary  ust attend
the mediati person. The mediator may his  her discretion, utonly exceptional
cases, excuse party insurer from personally attending mediation conference [If party

representative ofan insnrer is excused from personal attendanc by th mediator the party

representative shall be  call by telephon  urn  the conferen

(F Failure to Attend. Willful egligen fail  toatten the mediati

conference  to comply with this rule  with th directions of the ediator shall be



fthis section, th parti toany civi action  this urt, including an adversary proceeding
in bankruptcy may jointly request. consent to, arbifration proceedin All such
proceedin  shall he go ed by the provisi of  U. C latin; to

oluntary arbitration, for as those ections remain  effect, by this ruls

Elig le Cases. Theparti may consen foarbitration any case  cludin

ad ersary proceedin in bankruptcy except where:

th cas  hased alleged violation of righ ecured by th
Constitution fthe United tates:

jurisdicti  is based inwh lk ormmparton U, C 4

C  the iefsought consists of monetary damages  an amoun greater
th 0n

purpos  fsubsecti  (C) ho re,th conrt shal presum that damages

oreater than 000  esscounsel certifies tha damages exceed that amount.

N twithstanding th above, the court may decline to  fer to arbitration any case

winch the becti  of arbitratic would be realized:
(A) becauseth caseinvolv comp exor el gal 1ssues.
(B) beca legal issues nradnominate factual

(C  for other good cause



reported to the court by th mediator  writin ay result th mposition of such

sanctions as th court may fin  appropriate

Notice to Clients of Mediat s Suggestio Counsel shall comply promptly
with any request by th mediator that party be advised ofth mediator suggesti to
seftl  ent.

mediator shall hav gation to make any written comments

recommendations utmay his  herdiscreti  provide the attorneys for the parties  th

tten eftlemen endati  memorandum. N¢ copy of any such memorandum
shal he filed with th clerk or made  ai whal part, directly or indirectly either

tor the court or to th

The attorneys fo th parties shal forward copt of any such memorandum to the
clients d shall vise them of th fact that the mediator analified attorney wh  has

igreed to act as  impartial edia or an ttemptto Iptheparti reach greemen

id th time, expense and uncertainty of trial

Not 19 Couri W thout disel g any commumecations made at th
mediation conference. the mediat  shalladvise the court.  the conclusion ofthe mediation,
wh  th mediation nceurred and whether the case  resol ed The ediator alsn may
advise th court in writing fhis \% to whether th appointmen of settlement
udge or the use f ther alternative dispute resolution procedures, woul be advisabl

Copies of any  hwriting shall be  )vided to counsel frecord.

Arhitratinn.

Voluntary Submis: ionntn Ai  tration. ubecttoth imitations of subsection (2)



(3)  Agreement and Order for Arbitration.  The parties may agree in writing to
submit all or part of their claims to arbitration. Alternatively, the parties may prepare and
submit their own form of agreement, and may thereby modify any of the provisions
applicable to arbitration under this rule, subject to the approval of the court. Any agreement
shall include a certification that the parties have been provided access to materials describing
the arbitration program, and agree to arbitration freely and knowingly. If the parties agree
that the arbitration is to be final and conclusive, with trial de novo waived, the agreement
shall specifically so provide. A case shall be referred to arbitration only upon entry of an

order to that effect by the judge to whom the case is assigned.

(4) No Prejudice for Refusal. A case shall be considered by a judge for reference
to arbitration under this rule only if a consent form executed without limitation or
qualification on behalf of every party has been received by the clerk. The plaintiff shall be
responsible for securing the execution of consent forms by the parties and for filing such
forms with the clerk of court. No consent will be made available, nor will its contents be
made known to any judge, unless all parties have consented to the reference to arbitration.
No party or attorney shall be pressured to consent to arbitration, or prejudiced in any way for

refusing consent.

/
(5) Scheduling in Arbitration Cases. Prior to the arbitration hearing, the court shall:

(A) set a trial date, which shall be no later than if the case had not been

submitted for arbitration;

(B) set a deadline for completion of all discovery. No discovery will be
permitted during the period beginning ten days before the arbitration hearing and ending on

the date the award is issued;



(C) setadeadline for the commencement of the arbitration hearing, consistent
with 28 U.S.C. § 653(b); and

(D) set a deadline for the filing of pre-arbitration motions.

Number of Arbitrators.  Cases shall be heard by a single arbitrator unless the
court orders otherwise.

(7)  Selection of Arbitrators.  All arbitrators shall be drawn from the register of
neutrals unless the court orders otherwise in a particular case. The parties may secure a
current register from the clerk. Within 14 days after the court orders arbitration, the parties
may notify the clerk that they agree to nominate a specific arbitrator, and that the nominee
has advised the parties that he or she is willing to serve. In the absence of such a nomination,
the clerk shall nominate the arbitrator. In either event, the judge shall make the final

appointment, and shall notify the arbitrator and the parties.

(8)  Oath or Affirmation and Powers of Arbitrator.  The arbitrator shall take an
oath or affirmation as prescribed by 28 U.S.C. § 453. The arbitrator shall have the power to

conduct arbitration hearipgs, to administer oaths and affirmations, and to make awards.

(9) Date and Place of Arbitration Hearing.  The arbitrator shall notify the parties
of the date, time and place of the hearing. The hearing shall be scheduled in accordance with
the deadline set by the court and for as early a date as possible, consistent with the parties’

needs to complete their preparation.

Procedure at Arbitration Hearing. The arbitrator shall provide directions to
the parties as to the procedure at the hearing, including the length of time allotted to each side

and whether pre-hearing memoranda are required. All testimony shall be given under oath

-10 -



or affirmation administered by the arbitrator. In receiving evidence. the arbitrator shall apply
the Federal Rules of Evidence. Attendance of witnesses an production of documents may
he compelled in acenrdance with Rule 4 ederal Rules of Civil Procedure. The arhitrator
may make reasonable rules and issue orders necessary for the fair and efficient conduct of
the hearing and prehearing proceedings  ail ithout good cause, to comply  th the
arhitrator  rules and orders shall be reported to the conrt for its imposition of sanctions as

provided in Rule 37 of the Federal Rules of Civil Procedures and Local Rule GR of this

conrt.

Transcript or Recording A party may canse {ranscript recording to be

made of the proceedings at its expense but shall. at the request of the opposin party make

copy vailab fo any other party upon the payment by that party of the cost of the copy

2 Filing of Arbitrator’s Award.  The arbitrator shall fil his or her award with
th  erk promptly after the hearing. The clerk shall transmit copies of the award to all
parties. The award shall state clearly and concisely the name or names of the prevailing
party  parties and the party parti against which it is rendered, and the precise amount
of maney and other lic  if any which is  arded. Unless otherwise reauired by the
agreement to arbitrate, the award need not disclose the facts or reasons  support of the

award. The award shall be  writing and signed by the arbitrator.

Effect of Award.  If the parties agreement to arbitrate did not waive trial de
novo the award shall be entered  the judgment of the court after the time has expired for
requesting trial denovo The udgmen  entered shall he subject to th same provisions
of law and shall have the same force and effect judgment of the court civil action.
except that the judgment shall not he subject to review in any other court by appeal or
otherwise ftheparti agreement to arbitrate specified that trial de  ovo was waived, the

filing of the award shall be treated as  motion to confirm the award under USC



which mtic shall  tomaticall be eemed granted unless motion to acate. modify or
correct the  ward for any of the grounds specified U C ed

led thinth time for requestin  trial de

S¢ ing of Award. The contents Hf any arbitrati ard shall not be made
known to any udge wh gh be gned fo the case

(A) excep! ecessary for th court to determine wheather to assess costs of

attorney fees

(B th distri court has tered final judgment the action or the

acti  has heen otherwise terminated;
C  except for purpos  of preparin; uired renorts
Tricl De Novo

(A) Time for Demand. Unl  the agreement to arbitrate waiv  trial
any party may  thin 30 day of the filiny ofth  ward, serve an fil tten
demand for trial de Th case 1llthen he treated for all purposes as if: had no been

referred to arbitration.

(B The trial de shal becond cted th gh  arbitratic proceeding
had nccurred. Ni reference shall he made tn th arbitration award in any pleading, brief, or
nther  tten oral statemen tothe trial court  jury either hefore  during the trial.

in ury trial, shall th ury be informed that there has heen  arhitrati  proceeding.



Testimony giv  durin the arb tration proceeding  admissibl in
subsequen proceedings by stipulation fthe parti toth  extent allowed by the Rul
of Evi ence but the testimony shal ot be identified  ha been given arhitration

proceed g.

Costs Attorney ollowin  the trial de th conrt may

sess costs, ursuan to Uu. C and reasonahle attorney fees against party
demandin th trial deno if tha party fail to htain  judgment more favorabl to
than w  the arhitrati ard and {i) th  Hurt etermines that the party conduct

eeking trial de was in bad faith.

1 Med atio  Ulnde Rule 3 1 (c) fth arti  hav participated
arh tration hearin  under thi rul they wil he required to  arficipate in mediati  under

Ru 3 They may choose to partit ipate ach mediation, howev

J1 icial Settlemen  ferences In any case th conrt may appoint
ettlemen udge who conduct settl entconference suchmanner thatseftlemen
udge may deem appropriate Unles th ered by the court, [jud al settlemen
onference wi  only be he in  case where th  arti  ha  already participated

ediat on, ha been unab toreach settlement.

f) Other Altern: tiv Dispute Resolution Procednres.  Upon app! cati  ofthe
parties th court may appro  for use under this rulc oth  ADR proced fthe urt
I esthat ch orocednres appear reasonably caleulated to furtherth  bjecti resof this

rul ch ADR procedures inc ud  ut ot imited ta th following



(1) Early Neutral Evaluation.  This is an ADR procedure whereby the parties shall
select a neutral from the register early in the case to provide an evaluation of the position of
the parties regarding liability and damages. The early neutral evaluation shall be conducted

according to procedures agreed to by the parties and determined by the neutral. The parties

and their attorneys must attend such proceedings.

Summary Trial.  This is an ADR procedure whereby the parties make a
presentation to a neutral, selected by them from the register, according to such procedures
as may be agreed to by the parties and determined by the neutral. The parties and their
attorneys must attend such proceedings. The summary trial may be with or without a jury.
If a jury is used it is the responsibility of the parties to secure the availability of jurors to
serve. After the trier of fact renders a decision in such summary trial proceeding, the
attorneys and parties may conduct, under such terms as are determined by the neutral,
interviews of the trier of fact and of the neutral. The summary trial may be followed, if the

parties so agree, by another ADR procedure provided by this rule.

No Limitation on Use of ADR Alternatives.  Nothing herein is intended to
prevent the parties from agreeing to use another dispute resolution alternative, subject to
court approval as required by this rule. Nothing herein shall limit the ability of consent of
parties to enter into arbitration agreements that are otherwise valid and enforceable under the
Federal Arbitration Act, 9 U.S.C. § 1 et seq., RCW 7.04.010 et seq., or other comparable
authority.

[Effective May 1, 1992; amended effective July 1, 1997; amended effective (insert date), 2000, to
conform to the Alternative Dispute Resolution Act of 1998 (Public Law 105-315, 112 Stat. 2993,
amending chapter 44 of Title 28, United States Code, Secs. 651-658)].
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